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>> Teleconference Operator:  Please stand by.  We're about to begin.  Good day, everyone.  Welcome to the National Council on Disability on disability monitoring and enforcing the Affordable Care Act.  Today's call is being recorded.  At this time, I'd like to turn the conference over to Anne Sommers.  Please go ahead.  

>> Anne Sommers: Thank you.  This is Anne Sommers with the National Council on Disability.  Thank you all for joining us today for the third and last in our series of policy briefings on NCD's latest series of reports on the Affordable Care Act.  Each report considering a different aspect of the ACA's implementation.  As a brief housekeeping matter, all callers are in listen‑only mode today.  If any of you have questions, we invite you to send your questions to publiccomment@ncd.gov and we will follow up with you after the call.  
Also, today's call is being recorded and in about a week, we will be making the audio of the briefing along with a transcript of the briefing on the NCD web site for each report's landing page.  If you'd like to share today's content with a colleague or revisit, be sure to check that out at your leisure.  We hope to have the audio and transcript available by the middle of next week.  
So today's briefing is on our latest ACA report which was released this morning.  And it's titled monitoring and enforcing the Affordable Care Act for people with disabilities.  In this, the final installment in the series, NCD is examining key legal safeguard inside the ACA's implementation regulations that can help people with disabilities secure essential care and supports.  This report outlines legal duties, identifies parties responsible for those duties and explores potential avenues for address.  Today's speakers will be referencing the NCD report while they are presenting.  We invite all listeners on the phone to download the full report on NCD's web site and follow along as they reference particular sections of the report. It's now my honor to briefly introduce our speakers today before turning things over to them.  Stan Dorn is a senior fellow in the health policy center at the urban institute where he focuses on state implement of the Affordable Care Act including strategies to enroll the eligible uninsured.  He's worked on low income health issues for more than 30 years.  Welcome, Stan.  
And Ari Ne'eman is the president and co‑founder of the self-advocacy network.  And we miss him terribly.  From 2010 to 2012, he served as a public member of the inner agency autism coordinating committee which is a federal advisory committee that coordinates all efforts within HHS concerning autism and appointed by the secretary of labor to serve as a member of the Department of Labor's advisory committee on increasing competitive integrated employment for people with disabilities.  We're honored to have them both with us.  And Stan, turn things over to you.  Thank you.  

>> Stan Dorn: Thank you so much, Anne.  It is such a pleasure and honor to be involved with the National Council on Disability and with Ari in this project.  It's been just a tremendous opportunity.  
Today we're going to talk about making real the numerous legal protections that the Affordable Care Act known as the ACA makes available to people with disabilities both through the statute and through regulations.  And those legal protections don't mean anything unless they are observed.  So it's critically important for the disability community to be able to monitor and track how well those laws are being followed. The goal of today's conversation and the paper released today is to help people do just that.  
I need to make a couple introductory caveat.  This is not a comprehensive legal analysis.  The goal of the paper was to provide a list of issues that people could use to track the implementation in their state or with particular health plans.  And another caveat is the laws influx.  In some cases, draft regulations that have not been finalized.  Others that have been finalized but could be changed.  And the courts have not weighed in about the meaning of the ACA's provisions.  So that's one reason why it's more of an issue than a definitive legal guide.  
And we can't provide legal advice in general or in specific.  People will need to figure out what makes sense in their own particular context.  And one area where I'm definitely not going to get involved is talking about judicial remedies very much.  Federal court, state court, who has access, what can you get in those various jurisdictions.  That's a whole law school course.  And we're not going to try to get into that today. 

So as Anne mentioned, you can follow along in the report.  I'll be mentioning page numbers or jot them down and refer back. 

The last two calls we've had have explained in depth the details of the ACA's overall structure.  I'm going to assume for purposes of this call that you are familiar with the basic outline of the ACA.  That is, Medicaid expansion to low‑income adults that was originally mandatory.  It's now been made a state option.  The ACA also took pre‑ACA provisions of long‑term services and supports, expanded them and changed the rules.  The ACA created health insurance marketplaces.  Either operated by the federal government or by particular states in a handful of states.  These marketplaces offer a route into coverage with assistance.  Offer to consumers by so‑called navigators.  People start at the marketplace and wind up with Medicaid and health insurance program or a qualified health plan called QHP.  So the marketplace is an avenue into coverage.  
And the final big architectural piece is federal subsidies for low‑income consumers to buy qualified health plans offered through the marketplace.  Apologize for all the acronyms.  One of the purposes is introduce you to new acronyms so you can bedazzle your friends and neighbors.  
People within comes too high for Medicaid and at or below 400% of the federal poverty level and lack access to employer‑sponsored coverage or other types of essential coverage.  
So those are the caveats.  Now, I'm going to plunge into the specifics of the material.  But first, I just have to apologize or explain that when I was learning public speaking in middle school, my teacher said you are generally supposed to talk about three things.  I have to warn you that Ari and I are not going to do that because I think that rule has its origins in Christian theology.  So instead of three things, we're going to talk about four.  Discrimination, we're going to talk about essential health benefits, marketplaces, and then I'm going to hand it over to Ari to talk about the Medicaid program.  
So to start off with, disparities and discrimination.  The most important provision we're going to talk about is Section 1557 of the Affordable Care Act.  In the report starting on page 7.  And it's really a strikingly broad antidiscrimination statute.  The potential which has not been broadly realized.  It says that you may not discriminate base odd various grounds including disability.  That's not the only ground.  And you may not be excluded from participation and denied the benefits of such discrimination under any health program or activity any part of which is receiving federal financial assistance including credit, subsidies or contracts of insurance.  Their proposed regulations are not finalized.  I'm going to talk about what the proposed regulations say.  There will not be a huge divergence.  If there is, you'll still need to monitor the same basic issues.  I'm going to discuss.  We're going to look at four questions following up on our four theme.  Who is bound by this antidiscrimination statute? What are the general duties of nondiscrimination? What are the specific duties? And how is the statute enforced.  
Who is bound by the statute? It's a narrowly broad range of entities.  Any health program or activity any part of which receives federal financial assistance.  We're talking about most doctors who take Medicare.  Hospitals who take Medicare.  Community health clinics.  Health centers.  Health insurance plans that participate in Medicaid or Medicare or employee benefit program.  Nursing homes that take Medicare.  Community‑based treatment facilities.  State agencies administering Medicaid.  A lot of these entities haven't been subject to strong antidiscrimination prohibitions before.  What's interesting is once one part of the organization takes federal money, the entire organization is bound.  
So, for example, if you have an insurance company that offers a health plan in a marketplace and people use tax credits to enroll in that federal tax credits to enroll in that plan, then every health plan offered by that insurance company is subject to Section 1557's antidiscrimination's roles.  If an insurance company in the Mississippi marketplace offers a qualified health plan and accepts federal subsidies, that same health plan if it operates for a large employer, that employer‑based plan may not discriminate.  So one part of the entity takes the federal money, the whole entity is bound.  
The other piece that's interesting is the federal money does not have to go directly from Uncle Sam to the covered entity.  It can go to the consumer.  If the consumer uses the federal money to pay the entity, then that entity is subject to the antidiscrimination rules of 1557.  So if I get a tax credit to buy a health plan, that health plan is bound even though money did not directly move from HHS to the health plan.  So that's a very broad set of entities that are covered.  Recipients of federal funds. The second is those created by title 1 of the ACA.  Marketplaces and their subcontractors. Web contractors, all of those entities must follow the rules of 1557.  
And finally, health programs are covered.  That's Medicare, federally funded health research, federally facilitated marketplace.  I should mention there are other federal health programs outside HHS that are not covered by these regulations.  For example, federal employee health benefits.  That's operated by the office of personnel management entirely outside HHS.  Why is that excluded? Because these regulations were promulgated by the office of civil rights of HHS which I'm calling OCR.  And it's not within their ambit to talk about what the office is required to do.  That said, the statute clearly speaks to any federal agency, any federal healthcare program and include the federal employee health benefit program.  
However, the regulations on that set of agencies, the regulations have not been promulgated.  But the statutes still applies.  That's question number one.  Who is bound by the statute? And the answer is a really large group of entities.  
Second question.  What is the general duty of nondiscrimination of this very large group of ept its? You may not be denied the full benefit based on disability.  Services have to be accessible, for example.  Reasonable modifications are required to your general rules.  If you have to make an exception, you must do so.  You don't have to do that if it would alter the nature of your health program or activity.  A lot of accommodations, a lot of reasonable modifications do not fit into that very strong definition of fundamentally altering the nature of your activity.  There's interesting procedural requirements.  If you are an entity with 15 or more employees, large nursing home chain, for example, you have to appoint a coordinator responsible for complying.  The coordinator has to establish grievance procedures with the appropriate due process protections.  There's a lot that needs to be done.  Maybe more than I know of, which would be good.  It's worth monitoring.  There's another set of procedural duties that applies regardless of how big or small you are.  If you are a doctor who gets Medicare money, you have to assure the federal government of nondiscrimination.  There's that assurance of nondiscrimination that's important for reasons we'll talk about in just a second.  
You have to provide public notice.  You have to let the public know you don't discriminate.  Know about the grievance procedures, auxiliary aides and services, et cetera.  That needs to be post understand a prominent location physically, on your web site.  It needs to be included in any significant public communications like a patient handbook, for example.  There are lots and lots of healthcare providers who are not yet doing this.  This is definitely an area where people can do a lot of monitoring and encouragement of people to follow the rules.  Those are general duties.  Let's talk about specific ones.  
Accessibility is required.  What the regulations for the OCR regulations say is title 1 standards of the ADA apply ‑‑ excuse me, title 2 standards apply, not title 3.  Title 2 is state and local government.  Title 2 is generally speaking the stricter standard and that is what applies in the healthcare context.  

Physical facilities, any new construction or alteration of construction.  I don't know if every hospital in America knows about that.  There are a lot of doctor's offices that don't.  Communications must be accessible.  Auxiliary aides and services per the ADA.  There are a lot of specific requirements for communication that are discussed starting on page 11.  Electronic and information technology is specifically called out in the proposed regulations for accessibility requirements.  Web sites have to be accessible to the blind, for example.  Kiosks, all of these must be made available.  

Accessibility is not required if there's an undue burden or making something accessible would alter the nature of the program or activity.  If there is an undue burden, you have to find some other nondiscriminatory way making sure people with disabilities receive the benefit of the program.  So accessibility is a very important set of requirements that applies in healthcare context.  

There are more specific requirements that apply to health insurance companies.  Insurance companies cannot deny, cancel, limit, refuse to issue or renew a health‑related insurance plan or policy on the basis of disability.  And you cannot use marketing practices or benefit designs that discriminate on the basis of disability.  We'll talk about that more later.  There's more specific examples of that we'll discuss. So there's a lot of specific duties that apply.  

And the fourth and final question about Section 1557 involves enforcement.  The office of civil rights views 1557 as self-executing.  Meaning that even without regulations, they could enforce it.  While there are not finalized regulations, they can enforce it.  Took complaints and acted on it.  

You can therefore petition OCR to take action.  If you are aware of a particular violation, you can say hey, here's the violation.  We want you to take particular remedial actions.  Require the plan to change behavior in certain ways.  So, for example, if the plan has ‑‑ this was the subject of one OCR complaint.  There were some qualified health plans.  I think it was in Florida that put all drugs on the highest cost‑sharing tier.  And OCR was asked have them take some of those drugs and put them on the lower cost‑sharing tiers.  You can ask OCR to suspend all federal money going to the alleged violator.  You can ask OCR to refer the case to Department of Justice.  So there's a lot you can do in that arena.  You can also go to court.  The regulations are clear and the statute specifies you can go to court and seek redress.  

There's a particular federal redress avenue I want to spend a second or two talking about both here and later.  The federal false claims act.  This receives a lot of activity in the healthcare world.  You are taking federal money under false pretenses.  You are defrauding the federal government.  Remember we talked about assurances? You have to give the federal government assurances.  If you discriminate, you are violating those assurances.  On the basis of false federal money on the basis of false pretenses.  And therefore, you have defrauded the federal government.  What happens if there's a false claim brought against you? You have to pay damages to Uncle Sam.  You have to give the federal government three times the amount of the federal money you receives. An interesting feature is qui tam provisions.  Latin phrase, I don't know what it means.  I'm a recovering lawyer so I feel free to say anti‑lawyer jokes.  Lawyers use Latin to show how smart they are.  I don't know what it means.  

The idea is if you bring a false claim's violation to the attention of the federal government, the court, or the Department of Justice and proves warranted, you get a share of the recovery.  The recovery can be big, millions and millions of dollars. A percentage share of that can wind up being quite significant.  So there's really an incentive for people to blow the whistle once they become aware of violations.  So that's an interesting provision.  

So that's it for Section 1557.  There are other sections, other requirements we'll talk about.  There was section 4302 data gathering we discussed in the first call in the series where there's surveys that arguably are being required that are not being conducted that could help track access to care and access to accessible care for people with disabilities.  

So that finishes up the first area.  Let's talk about the second area.  Essential health benefits and once again, why is this talk different from all other talks, and I'm going to ask four questions.  

The first question is why do EHBs matter, essential health benefits matter? Quite a striking range of health insurance is bound by EHB requirements.  Qualified health plans sold in the marketplace must be EHB requirement.  Medicaid benefits.  Low income adults.  Medicaid benefits are provided for alternative benefit plans. Those must be EHB compliant.  And that can sometimes require the rest of Medicaid to be EHB compliant.  And typically 50 employees or less, that has to meet requirements with some exceptions that are discussed in the report.  And individual market coverage that you buy outside the marketplace also must meet EHB requirements, again, with some exceptions.  The EHB issues are start obstetrics‑gynecology page 15.  EHBs matter because there's a heck of a lot of health coverage that's subject to EHB requirements.  

Second question.  What are EHBs? The statute said here are ten categories.  Ten broad categories of benefits.  Each of which is an essential health benefit that must be provided by the various plans.  It's really broad.  Hospitalization is one category.  What does that mean? How much hospital care.  Mental health and substance use disorder services, prescription drugs, rehabilitate I have services.  Just the broad services.  
HHS, you figure out the details.  So UHHS, you figure out what they are and calibrate to the scope of benefits provided.  You guys figure what the details are.  HHS set ground rules.  Hey, states, here are ten different employer‑based plans.  You can pick any of them and use that as your bench mark.  So the three biggest ‑‑ the three most highly‑subscribed plans serving small employers.  Serving state employees.  The HMO that's biggest in your state.  Any of those ten plans you can use as the bench mark for determining the amount, duration and scope within the EHB category.  Suppose there's a category not covered by the plan you picked.  Well, pick a different plan and use that to fill in the details.  What do you do if there's a state that says we don't want to be involved at all in this Obamacare thing.  Well, the regulations say if you don't want to specify state, here is the rule that applies.  The basic bench mark plan is going to be of the most highly‑subscribed plan in your state.  If it's missing a particular essential health benefit, here's the second plan.  

So if the state doesn't want to choose, that's fine.  The regulations set up what the processes is.  What the default choices are.  At the end of this process, you have one or more employer‑based plans which are the bench mark for finding the details within each of the statutory EHB categories.  Must each replicate to the final detail? No.  Doesn't have to be absolutely identical.  But it must be substantially equal.  What does that mean? Courts will rule on that someday, I'm sure.  

Unless the state says no ‑‑ unless the state forbids it, a plan can do actuarial substitution within an EHB category.  What do I mean? Ten states that say you can't do this.  The rest say you can do substitution.  Suppose the basic bench mark plan says here's the details you are offering for hospital coverage.  Certain co‑payment amounts.  And a health plan says we don't want to offer that.  We want to offer something different.  Let's take a look at the base bench mark plan and ask what would the claim's cost be if we took a standardized population.  Ran them through the base bench mark coverage.  What would the average claims per person be? And then say let's take that same population and run them through what you the insurance company want to offer.  The coverage of hospital services.  If the claim's amounts are at least as high as they were in the bench mark plan, then the insurance company can substitute the actuarial benefits.  

But the intuition is you have to be as comprehensive as the bench mark plan but don't have to do exactly the bench mark plan.  You may not use equivalence for prescription drug coverage.  For the other benefits, you can.  

We've answered the first.  The second question is what are EHBs.  The third question is what must plans do to be EHB compliant? You have to come somewhat close to what the bench mark plan covers.  Substantial quality.  Actuarially equivalent.  You do have to meet a specific federal requirement.  As we'll talk about, there are federal requirements of nondiscrimination, mental health parodies.  Requirements for prescription drugs.  If the bench mark plan doesn't meet those requirements, then you, the insurance company must figure out how to go beyond that bench mark to meet those requirements.  That's a duty that will be interesting to see whether that gets performed or not.  

That's what plans must do in terms of sticking closely.  Now, there's specific requirements that apply to particular services we need to discuss.  One, habilitative services.  Page 18.  You have to cover healthcare services and devices that help a person keep, learn or improve skills and functioning for daily living.  

It's different than rehabilitation.  Rehabilitation, which a lot of employer‑based plans cover.  Say you've had a stroke or accident, we're going to restore you to prior level.  Habilitation says we're going to put you up to that level.  Employer‑based plans may not have covered so much.  You may not, according to the federal definition, provide stricter limits.  If you cover X visits of rehab services, you must cover X visits of rehabilitative services.  You may not say there are 40 visits per year of services.  You must separately demarcate limits.  That starts in 2017.  So those are some of the rules.  

If the bench mark plan doesn't have habilitative services, it is the duty of the individual health plan to step up to the plate and meet that requirement.  One big exception.  If the state promulgates its own definition, the federal definition does not apply.  Now, if the state says we're going to use this bench mark, the state has to buff up that bench mark to meet the standards.  If the state says we have our own definition, that's what prevails in the state.  Those are the rules for habilitative services.  

Let's talk about prescription drugs.  They have been divided up into all kinds of categories and classes.  And in every single category and class, EHB compliant plan must cover at least one drug.  Suppose the bench mark plan covers more than one drug.  Then any EHB compliant plan must do as much as the bench mark plan.  Covers three drugs, then EHB plans must cover at least three drugs.  There's no actuarial substitution.  These requirements apply.  

Another set of requirements that's very interesting that involves primary and therapeutics committee that all EHB compliant plans set up.  Starting to page 20.  And these could be very meaningful safeguards.  You have a committee that has to be appointed that meets certain requirements.  Prescribing physicians.  Some limitations on conflicts of interest.  The committee has to review pretty much all dimensions of the plan's drug coverage rules including utilization management, step theory pee rules, quantity limits.  Every year the protocols and procedures must be reviewed and the plan must regularly review all FDA approvals of new drugs and new uses for already approved drugs.  What I said is the committee has to look at all these things.  Can the committee say we've looked at these things and decided we're not going to cover drugs.  The regulations say the committee has to use ACA criteria.  Has to be base odd the strength of scientific evidence.  Standards of practice.  Has to consider drug safety and efficacy.  The formulary has to treat all disease states.  You may not discourage enrollment.  Have to provide access with treatment guidelines and best practices.  All kinds of requirements that really are pretty powerful, potentially.  We'll have to see how this plays out.  Gives you a lot of tools in monitoring what plans do and enforcing it.  

There's a final requirement for prescription drugs.  You have to create an exceptions procedure.  Let the consumer or consumer's representative say, you know, there's a particular drug health plan don't cover generally.  But this consumer needs that drug.  And the plan has to make an exception.  There's a drug that's clinically appropriate but not ordinarily covered.  Suppose there's an exception that gets granted.  What that means is the uncovered drug is covered.  It's considered an EHB benefit and counts towards cost‑sharing limits.  The time lines vary.  How quickly must the plans respond to your request? Basically, they have 24 hours or 72 hours to respond depending whether or not it's an urgent request.  Finally, what happens if you are not happy with how the plan responds? Eh, we decided you didn't need that drug and you think you definitely did.  Has to establish an independent review process.  You can go independent external review and overturn the plan's decision.  There are lot of interesting and powerful safeguards.  

In the area of mental health and substance use disorders, there's importance as well.  In particular, mental health parody applies to all EHB compliant plans.  Pretty straight forward.  You can't offer less generous coverage, different levels of coverage to mental health and substance use disorders.  But the regulations are helpful in taking that principle and making it specific.  They say there are a bunch of different dimensions that you look at to see whether there's parody.  If there's one limit for mental health and a different one for physical health, there may not be parody.  Are there visit limits? X office visits per year.  A different number for physical health.  If so, may have a parody problem.  Out of pocket cost sharing.  Access to non‑network care.  Harder to get outside of network for one than the other? If so, may have a parody problem.  Classification of outpatients.  Mentality health visit called mental health visit and are there limits that apply? That's a problem.  And non‑quantifiable treatment limitations.  Tier design.  Do you have lots of people on the favored tier with low cost sharing with physical health and not mental health? That may be a problem.  Provider specialty restrictions.  Prior authorization requirements.  What about standards for provider admission to the networks.  All of these things.  If you use a double standard for mental health and physical health, you could be violating parodies. 

Now, let's move away from these specific benefit requirements to a more general one.  Nondiscriminatory benefit signs.  You cannot define benefit inside ways that discriminate.  You must take into account the healthcare needs of diverse segments of the population including people with disabilities.  What does that mean? Does it mean if a person with disabilities gets X percent of their needs met on average and a person without disabilities gets Y percent of their needs met, who knows? There's interesting questions that arise.  

There's some specific prohibitions of discrimination in either design or implementation.  So what that means is it's not just about the abstract rules.  It's about how you carry out those rules.  I'll give you an example that gets called out in the regulatory preamble to some of the applicable regulations.  CMS said look, if you can't require mail order drugs as the means for delivering prescription drugs.  There may be people who don't want their neighbors to see the prescription drugs they are taking.  That's an example of implementation measure that would have an adverse impact.  

Very important regulation that is discussed start obstetrics‑gynecology page 24 of the report.  45 CFR.  And says you may not employ as marketing practices or benefit designs that will have the effect ‑‑ discriminate base odd other things on present or predicted disability, degree of medical dependency, quality of life or other health conditions.  

It's an affect test.  Not an intent test.  You may have the purest of intentions.  If you are doing a marketing campaign with commercials that show people exercising in the gym and you say hey, we cover free gym memberships.  

Or if you put all drugs for treating a particular condition on the high cost‑sharing tier, maybe that was independent, maybe it wasn't.  Doesn't matter.  Has a discriminatory effect, then it's prohibited.  CMS talks about interesting ways they are going to assess.  So if there is a limitation on a particular category of individuals and it's not based on clinically indicated reasonable management procedures, well, then, there may be discrimination going on.  These are criteria and method of analysis you can use in analyzing the coverage.  This is what they are going to do in the marketplace.  They are going to perform an outlier analysis.  How does it apply for one benefit versus another benefit? Either within a plan's package or one plan compared to another.  CMS is considering doing something that has a lot of potential to model.  What would happen to people who have standard treatment protocols for particular medical conditions, and what happens if you have bipolar disorder, diabetes and following standard pro to follows.  What's the cost sharing amount? Maybe that indicates discrimination.  

What about enforcement? You can do administrative complaints.  We're talking about any EHB requirements.  Any of them.  About prescription drugs, services, parody, et cetera.  You can go to the insurance regulator if you are talking about a state licensed insurance company.  Has to be approved by the regulator.  Typically small group insurance has to be approved by the regulator.  You can go to the regulator, they are interested in hearing about complaint.  If it's a qualified health plan, you can go to the marketplace and say these guys are having a problem.  If it's Medicaid, you go to state Medicaid agency.  Enforcement powers of insurance regulators are significant.  They can make cease and desist orders.  No more people enrolled until you fix this problem.  There's a lot you can do.  And also by raising these complaints, you can wind up with a settlement that says we'll dismiss the complaint on the condition you agree to do XYZ going forward.  One interesting point that's worth thinking about.  Annual renewals to offer coverage.  Must reapprove a plan to be offered in the marketplace.  If you have a concern about a plan, you may want to say hey, let's not authorize them to continue authorizing coverage.  Look at all the EHB violations they've done.  

Contracts must be renewed periodically.  That typically is a longer period, not one year.  All kinds of administrative remedies that are potentially available.  Also may be state or federal litigation.  That's something I'm absolutely not going to talk about.  

So all of these things are talking about the third question which is what must health plans do with EHB.  

The fourth and final question, what must the state do? Two important duties.  The state must supplement the base bench mark plan to meet federal requirements.  And two, the state must, generally speaking, most states have to monitor and enforce compliance with EHB benefits.  If there's a problem in these, you can petition the state and encourage them.  A lot of state problems now result from overload.  They have so much to do in meeting the Affordable Care Act requirements that they haven't had a chance to get around everything.  

Potentially, in some cases, you might go to court.  Seems to me, you might have more success if it's something cut and dry.  If the state ‑‑ permits shared visit limitations, for example, it's a cut and dry violation.  They are not enforcing it strictly enough.  But you will be able to assess that much more than I can in terms of the specific context of the problems you are seeing.  

With that, done talking about essential health benefits.  Let's move on to third major category that I will talk about before I hand it off to Ari.  That is marketplaces.  Marketplace operations that are really important.  This section begins on page 31 of the paper.  Marketplaces, as we said earlier, there's a portal into coverage for marketplace insurance, qualified health plans, Medicaid, et cetera.  They are big players in helping people get coverage.  Offering individual assistance.  And have to make activities accessible to people with disabilities.  So that includes web sites, call centers, public information materials, forms, navigators, application assistance programs and the works.  

Now, there are general anti‑discrimination requirements and more specific ones.  So there's requirement of auxiliary agent services.  There's specific regulations that will apply to consumer information.  Web sites.  Consumer assistance forms and notices. All of these things are worth looking at.  And finally, extra requirements like physically accessible consumer systems.  So that's it on the marketplace operation side.  

There's a second piece that we need to talk about.  Mainly qualified health plans.  They have to meet special rules.  The antidiscrimination rules for essential health benefits, they are repeated and specifically to QHBs.  Their provider network including providers that specialize in mental health services to ensure that all services are accessible without unreasonable delay.  Interesting to see how the courts interpret that.  You need to look at state laws.  They vary.  Some states say if you can't get access to the providers, then you have a right to go out of network and the plan has to cover that using in‑network cost sharing rule.  See what the state requirements are.  And finally, I'll mention the specific application.  That is, it says in the ACA, if you are a qualified health plan and you accept federal tax credits and other subsidies and you did not meet the requirements of being a qualified health plan, then there is potentially a federal fair claims act violation involved.  And the opportunity for damages to the federal government and for a whistleblower to share that recovery.  I will mention it has not been discussed as far as I know by any of the administrative agencies.  

My guess is officials are reluctant to push that hard.  Make sure the insurance industry participates.  They want a lot of plans, a lot of competition.  And if people start talking about federal false claims act violations, that may scare them away.  I think that may be part of what's going on.  

With that, we are done with our first three topics and I will hand it over to Ari to talk about Medicaid.  

>> Ari Ne'eman: Thank you so much.  I'm not sure I can quite match in reviewing my topic.  Fortunately, I have lots of ground to cover.  Before I move forward, I do want to highlight one small item reflecting some of the content that Stan covered.  Mainly that we published this report that the rules were still in the proposed phase.  There are a couple items that have been updated as a result of the issuance of final rules.  The one pointed out to me is the Section 1557 provision with regards to the applicability of the ADA's title 2 requirements.  Individuals who are receiving federal funds not directly through the federal government but individuals who are paying a clinician or provider with funds that were originally provided for them through the federal government.  

My understanding is Medicare Part B which covers doctor's fees has regrettably, the Council would have liked to see this bring with it ADA coverage in the final rule.  Moving forward to the section on Medicaid.  I'd like to highlight a couple things. The ACA is very impactful in the Medicaid program.  

Disability rights movements, early advocacy around the ADA that led to its passage focused on Medicaid financing of long‑term services and support.  The ways in which the Medicaid program might be made more friendly to the delivery of such services in home and community‑based settings. The ACA includes a number of programs, many of which are in full implementation now designed to expand services including the community first choice state option which provides enhanced map for states that eliminate waiting lists Forbe attendant care.  The balancing incentive program which nearly completes.  For states to reach certain targets and the percentage of Medicaid services and supports funding which is allocated to home and community‑based services.  And the still very much active dual eligible demonstrations or financial alignment demonstrations which are designed to allow states to experiment with shifting, often, quite large numbers of beneficiaries who are eligible for Medicare and Medicaid into typically managed care plans that will be tasked with managing both the services.  

Required by statute to meet one of three goals.  Either reduction in costs and improvement in quality or both reduction and cost and improvement in quality.  And they've been utilized at fairly significant scale in a number of states.  Many have pointed out referred to as demonstrations is something of a misnomer in that in many instances, tens and sometimes hundreds of thousands of beneficiaries who are duly eligible have been shifted into these programs.  

Typically, the financial alignment initiatives are results of memorandums of understanding followed by three‑way contracts or a separate contract between a state and a private managed care organization.  

In addition to the long‑term services and supports components of the ACA.  And there is a sense in which the LTSS component of the ACA really were add ons to the larger structure and can be looked at as larger programs.  The ACA also has a number of significant impacts on people with disabilities.  Eligible for Medicaid or who might benefit from accessing Medicaid.  In those states that have chosen to select Medicaid expansion and make Medicaid available to single adults, single adults who otherwise would not previously have been eligible.  Those states are eligible foreign enhanced federal Medicaid assistance.  And such is likely to benefit persons with psychiatric disabilities and persons with low‑level physical disabilities.  Both of whom may not have otherwise qualified for the SSI pathway into Medicaid.  But in states that choose to expand their Medicaid population and take advantage of that much higher map than with the pre‑Affordable Care Act categories are now going to have a pathway into Medicaid regardless.  

Now, we talk about expanding Medicaid.  There's been much discussion of Medicaid expansion.  Very important for us to understand that in many states, this is not the traditional Medicaid we have all come to know and love.  States are allowed for the expansion population to utilize what's referred to as an alternative benefit plan.  Specifically, through the same process that's determining health benefits in line with the requirements by HHS.  States are allowed to create an alternative benefit plan that is equivalent to large employer‑based plans.  And utilize it as the norm for the expansion population going into Medicaid.  This is a number of significant implications.  The alternative benefit plan does typically not include long‑term services and supports.  But second, the alternative benefit plan must meet the essential health benefit requirements of the ACA.  As a result of that, must be typically states must work to ensure that various requirements or drug coverage or medical equipment or other items earlier are accurately reflected.  Many states have decided they do not want to run two Medicaid programs in parallel.  The administrative complexity is too significant, there are too many challenges.  And as a result of that, some states have chosen to simply align their basic Medicaid benefit which typically does include LTSS with the EHB standards, essential health benefits standards and run one Medicaid program.  Which both meets the requirements for the SSI and other traditional pathways and so on.  Including the availability of LTSS.  And the requirements for the expansion of the ACA pathway such as the availability of essential health benefits services.  

There are states that have taken both pathways and become increasingly common.  One of the other areas that, I think, it's important to highlight here is even if you are a part of the expansion population and you're accessing Medicaid because your state has chosen to expand it.  And prior to now, you have not been on SSI, there are ways if you are a person with a disability for you to be able to choose to access traditional Medicaid rather than the alternative benefit plan.  States are required to offer a medical frailty pathway for individuals with qualifying disabilities.  And this is often a pathway that is easier to meet for some people than the SSI program depending on the standard the state utilizes.  States can offer greater eligibility for the medical frailty pathway than the federal minimum if they so choose.  

And it offers an opportunity to qualify for Medicaid without having to access an income‑support program.  Individuals with disabilities who are enrolling, often through the marketplaces in Medicaid, must be given information on the possibility of accessing Medicaid traditional Medicaid.  Through the medical frailty pathway and must be given information on Medicaid or standard Medicaid plan for them.  It's important to note that beneficiaries have the choice of selecting either pathway into eligibility.  And there are a variety of reasons they may wish to choose either.  Some states have alternative benefit plans for Medicaid that may offer providers higher reimbursement rates and give them better choices of doctors but may not offer the same benefits including long‑term services and supports, Medicaid equipment and other things that are incorporated within traditional Medicaid.  

At the same time, states have an interest in making sure low‑income adults have access to coverage in the alternative benefit plan or expansion pathway that meets their needs in part because if they do select shift into traditional Medicaid as a result of their disability, the state is much more likely to get the lower F map rather than the higher F map.  

There's still a broad variety of issues that are at play with regards to how the Medicaid program and the marketplaces interact with each other.  We don't have time to go over all of them.  But I think it's important to recognize that there's a significant population that may look to access Medicaid coverage and QHP coverage in parallel or may look to access Medicaid coverage ‑‑ QHP coverage while they are applying for Medicaid.  Whether it's through the SSI pathway, the medical frailty pathway or through another means.  Often, there's been misunderstanding on the continued need for programs like the Medicaid buy in or other programs designed like 1619b to allow people to retain access to Medicaid while working.  

These programs are still very necessary in large part because in the absence of them, individuals with disabilities will not have access to long‑term services and supports.  Which still comes really exclusively through the Medicaid program.  

I think we're near the end of our time.  I want to give Anne the opportunity to solicit questions.  I'm going to pause here.  But thank you all for joining us.  

>> Anne Sommers: Thanks.  This is Anne Sommers from the National Council on Disability.  We actually will not be receiving caller's questions today because we are all on listen‑only mode.  But Stan, do you have any other final comments you want to make or Ari? If not, we'll remind folks of a few housekeeping things and wrap up.  

>> Stan Dorn: I wanted to circle back to Medicare Part B and physicians to the extent which they are governed.  Medicare Part B payments are regretfully not considered something that fits Section 1557 duties.  However, there are a lot of other federal dollars that physicians may have.  So, for example, there are meaningful use payments from the federal government that help fund doctors purchasing and upgrading of electronic health records.  That subjects you to 1557 requirements.  If you take Medicaid, subject to 1557 requirements.  If you treat your patient in the hospital or in a nursing home, you may get payments under Medicare Part A.  If you get federal research money, subject to 1557 requirements.  If there's a physician practice that gets any of these things and one part of it, then the entire practice is bound by the obligation to comply with 1557.  So CMS ‑‑ I guess the point would be there were lots of physician practices that are going to be required to live up to the requirements of 1557.  And I don't think they are doing that right now.  So definitely, you can't assume everybody is bound.  Part B doesn't trigger 1557 duties.  There are so many other funding streams that docs may be tapping into. 
 
>> Anne Sommers: Great.  Thank you so much.  Thank you both to Ari and Stan for presenting on this report.  This is not a long one.  So I hope everyone on the call has an opportunity to take a minute at their desks and download the report.  It's about 50 pages long.  And it's a nice accessible format that has lots of questions and little tables that are easier to pull out for advocates to use going forward for monitoring and enforcement.  
So thanks, again, for joining us on this series of calls.  Again, we have recorded the briefing today and make the audio as well as a transcript available on the NCD web site in about a week.  Please check back for those.  If anyone has any questions, feel free to send an email to publiccomment@NCD.gov. Thanks for joining us and have a great rest of the week.

>> Teleconference Operator:  Thank you.  That does conclude today's conference.  Thank you for your participation.
